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Appellate Reports

GUERNSEY v. CITY OF SALINAS —WHEN JUROR AFFIDAVITS CONCERNING DELIBERATIONS
ARE ADMISSIBLE FOR NEW-TRIAL MOTIONS OR APPEAL

Guernsey v. City of Salinas

(2018) 30 Cal.App.5th 269, review filed,
Jan. 28, 2019 (Sixth District)

Who needs to know about this case:

(1) lawyers making or opposing new-trial
motions that include juror affidavits;

(2) lawyers litigating jury-instruction
error on appeal.

Why it’s important: Clarifies when juror
affidavits concerning the contents of
their deliberations are admissible or
inadmissible; finds that error in jury
instructions was prejudicial, despite hold-
ing that most of the evidence in the juror
affidavits were inadmissible.

Celia Capulin struck and injured
pedestrian Un Suk Guernsey while
Capulin was making a left turn into a
shopping center in Salinas. Guernsey
sued Capulin and the City of Salinas, for
its negligence in failing to maintain the
crosswalk on City property, which runs
across the driveway into the shopping
center. The cross-walk’s stripes had been
installed in 2007 and had “faded consid-
erably” by the time of the accident in
2013 and were only visible near the
curbs. Next to the crosswalk was a 16-foot
wide pink concrete strip, which was not
on City property. The Stop sign for traf-
fic exiting the driveway was in this pink
area, and was not next to the crosswalk.
In addition, there were tall bushes next
to the driveway’s entrance lane, which
impeded the ability of drivers leaving the
center to see southbound traffic. Most of
the bushes were not on City property, but
the City had the authority to force the
owner to trim them or trim them itself
and charge the owner. It did neither.

Guernsey’s theory against the City
was that the condition of the intersection
at the time of the accident was visually
confusing for drivers. Because the cross-
walk lines had faded so badly, they

provided no visual cue to drivers to
expect pedestrians; instead, drivers
would focus on the pink concrete area.

At the City’s request, and over
Guernsey’s objections, the court instruct-
ed the jury: “Plaintiffs have not alleged
that the design of the Driveway created a
dangerous condition. Instead, Plaintiffs
have alleged that it was the City’s failure
to maintain the crosswalk lines and the
bushes that created a dangerous condi-
tion. To find that the Driveway presented
a dangerous condition, you cannot rely
on characteristics of the Driveway itself
(e.g., the placement of the stop sign, the
left turn pocket, and the presence of the
pink cement). Although you can consider
those elements of the Driveway when
weighing whether or not the faded cross-
walk lines and bushes created a danger-
ous condition, you cannot rely on those
design elements of the intersection to
find that a dangerous condition existed.”

The court also instructed the jury
with the following instruction, to which
both parties agreed: “The City of Salinas’
property may be considered dangerous if
a condition on adjacent property, such as
the pink stamped concrete or the loca-
tion of the stop sign, exposes those using
the public property to a substantial risk
of injury in conjunction with the adjacent
property.”

The verdict form, which was provid-
ed to the jury over Guernsey’s objections,
contained questions 2a and 2b about the
City’s liability for a dangerous condition,
with the word “or” between the two ques-
tions. Question 2a asked: “Was the prop-
erty in a dangerous condition at the time
of the incident because of the lack of
crosswalk lines and/or bushes on the
City’s property? ___ Yes ___ No.”
Question 2b asked: “Was the property in
a dangerous condition at the time of the
incident because of lack of crosswalk lines
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and/or bushes in conjunction with one or
more conditions on adjacent property?
_ Yes __ No Ifyes, check one or both:
__ Pink concrete ___ Location of stop
sign.”

The jury found for Guernsey and
awarded over $7 million in damages,
but it found for the City on questions 2a
and 2b.

After the jury had been polled, the
foreperson asked if he could “say some-
thing on behalf of the jury.” He said:
“Please paint the crosswalk lines.” The
court pointed out that the same message
was also written on the verdict form,
which said “PSS. Paint the xwalk Salinas!”
The court entered judgment on the jury’s
verdict in December 2015.

Guernsey moved for a new trial, and
included in her showing juror declara-
tions that made the following points:

(1) the vote on dangerous condition was
9 to 3; (2) a juror changed his vote
because he “felt outvoted”; (3) it was the
foreperson’s handwriting on the
“[d]esign of the [d]riveway” instruction;
(4) the jury used the instruction to
answer questions 2a and 2b; (5) the jury
discussed and “agreed” that the instruc-
tion did not allow them to find a danger-
ous condition; and (6) some jurors “stat-
ed” that the City was partially responsible.

On appeal, the Court held that the
City’s proposed “Design of the driveway”
instruction was erroneous. The instruc-
tion implicitly presumed that the City
had established that it was entitled to
design immunity without that issue ever
having been presented to the trial court
and, critically, to extend this presumed
design immunity to elements of the
driveway that were not on the City’s
property and therefore could not proper-
ly have been the subjects of the City’s
presumed design immunity.
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The third and fourth sentences of
the instruction improperly told the jury
that it could not “rely on” elements of
the driveway, including “the placement of
the stop sign, the left turn pocket, and
the presence of the pink cement” in
deciding whether “a dangerous condition
existed.” This was legally incorrect, and it
directly conflicted with another instruc-
tion given to the jury, which told it that
the City’s “property may be considered
dangerous if a condition on adjacent
property, such as the pink stamped con-
crete or the location of the stop sign,
exposes those using the public property
to a substantial risk of injury in conjunc-
tion with the adjacent property.” Giving
the jury these two conflicting instructions
could not have been anything but hope-
lessly confusing to the jury.

The court then considered whether
the instruction was prejudicial. It rejected
virtually all aspects of Guernsey’s juror dec-
larations based on Evidence Code section
1150, which provides that “No evidence is
admissible to show the effect of such state-
ment, conduct, condition, or event upon a
juror either in influencing him to assent to
or dissent from the verdict or concerning
the mental processes by which it was deter-
mined.” It found that nearly all of the
statements relied on by Guernsey were
inadmissible “because they were reflections
of the jurors’ mental processes.”

‘[Wlhen a juror in the course of
deliberations gives the reasons for his or
her vote, the words are simply a verbal
reflection of the juror’s mental processes.
Consideration of such a statement as evi-
dence of those processes is barred
by Evidence Code section 1150. . . .
‘[TThe subjective quality of one juror’s
reasoning is not purged by the fact that
another juror heard and remembers the
verbalization of that reasoning. To hold
otherwise would destroy the rule ... which
clearly prohibits the upsetting of a jury
verdict by assailing these subjective men-
tal processes. It would also inhibit and
restrict the free exchange of ideas during
the jury’s deliberations.”

The “mental processes” prohibition
applies to juror affidavits conveying jurors’
statements about their understanding of

certain words in instructions. This pro-
hibition also precludes the admission of
a statement in a juror affidavit that the
polling of the jurors was inconsistent
with their actual votes and of state-
ments describing the amount of time
that the jury spent discussing an issue.
The courts have been firm in preclud-
ing affidavits which do no more than
characterize the affiant’s own state of
mind or the state of mind of other
members of the jury.

“While there are situations where the
fact that a statement was made by a juror
during deliberations may be admissible,
the situation before us is not one of them.
Evidence Code section 1150, subdivision
(a) does not prohibit admitting a statement
that reflects a juror’s reasoning processes if
the statement itself amounts to juror misconduct,
comparable to an objective fact such as
reading a novel during trial, or consulting
an outside attorney for advice on law rele-
vant to the case. . . . The juror declarations
in this case were not aimed at showing
juror misconduct; they were addressed to
the impact of the “[d]esign of the [d]rive-
way” instruction on the jury’s verdict. In
this situation, the fact that a juror made a
statement during deliberations has no pro-
bative value for any purpose other than to
reveal the mental processes of that juror
and other jurors.”

The only potentially admissible
statement in the declarations was the
foreperson’s declaration that the nota-
tions on the “[d]esign of the [d]riveway”
instruction had been placed there by
him. Nevertheless, even without the
foreperson’s declaration, it was undis-
puted that the jury’s copy of the
“[d]esign of the [d]riveway” instruction
bore handwritten notations. A line had
been drawn between the third and
fourth sentences of the instructions.
“2.a.” had been written next to the third
sentence, and “2.b.” had been written
next to the fourth sentence.

The fact that the “[d]esign of the
[d]riveway” instruction given to the
jury bore notations associating the ver-
dict form’s questions with the erro-
neous instruction demonstrates that the
jury’s verdict was influenced by the
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erroneous instruction. The only reason-
able inference that could be drawn was
that some member of the jury had
drawn the line on the instruction
between the third and fourth sentences
of the instruction and written “2.a.”
next to the third sentence and “2.b.”
next to the fourth sentence.

The handwriting on the instruction
by a member of the jury strongly sup-
ports a conclusion that the jury used the
third sentence of the “[d]esign of the
[d]riveway” instruction to answer ques-
tion 2a on the verdict form and the
fourth sentence of that instruction to
answer question 2b on the verdict form.
Since these two sentences of the instruc-
tion were erroneous, and questions 2a
and 2b were the critical questions
regarding whether the City’s property
was in a dangerous condition, it “seems
probable” that the “[d]esign of the
[d]riveway” instruction prejudicially
affected the verdict.

Additional evidence of prejudice
included the conflict between the “design
of the driveway” instruction and the
“adjacent property” instruction, which
otherwise could have provided substantial
support for a finding that the City’s prop-
erty was in a dangerous condition. The
jury submitted multiple questions to the
court about the meaning of “dangerous
condition,” which suggested that it was
struggling with this issue. And there was
significant evidence that the City’s prop-
erty was in a dangerous condition since it
was undisputed that the crosswalk was
badly faded and had been poorly main-
tained. Under these circumstances, we
find that the trial court prejudicially erred
in giving the “[d]esign of the [d]riveway”
instruction, and reversal is required.

Short(er) takes:

Voluntary dismissals; appealable
orders; void orders; timeliness to
appeal; Code Civ. Proc. § 904.1. Gassner
v. Stasa (2018) 30 Cal.App.5th 346
(Fourth Dist., Div. 2.)

Gassner, an attorney, filed an action
against Stasa, a former client, to recover
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unpaid fees. In 2016, Gassner voluntarily
dismissed her action without prejudice.
Stasa filed a memorandum of costs seek-
ing $2,698 in ordinary costs. She also
filed a motion seeking attorney’s fees
against either Gassner or her counsel, the
Grossman firm. Gassner did not file a
motion to tax costs, but did file an oppo-
sition to the fee motion. The trial court
denied the motion and awarded costs of
$2,698, payable by either Gassner or her
counsel. A month later Gassner filed a
motion to vacate the cost award, based on
section 473, subdivision (b) of the Code
of Civil Procedure. The only error dis-
cussed was the failure to file a motion to
tax costs.

On October 3, 2016, after hearing
argument, the trial court denied the
motion. Gassner filed objections to the
proposed order, arguing that it was inac-
curate because the trial court never
awarded costs against counsel. On
January 30, 2017, the trial court held a
hearing on the objections. It concluded
that the order was accurate in light of its
August 4, 2016 order that had awarded
costs against both Gassner and her coun-
sel.

On March 29, 2017, the Grossman
firm filed a notice of appeal, purportedly
from the March 29, 2017 order denying
the motion to vacate.

Although there is mixed authority
on the issue, the Court of Appeal con-
cluded that a costs order following a vol-
untary dismissal by the clerk without
prejudice is not appealable as a postjudg-
ment order under Code of Civil
Procedure section 904.1, subdivision

(a)(2) because a voluntary dismissal with-
out prejudice is not a judgment. For the
same reason, however, such a costs order
is the final determination of the parties’
rights; hence, it is a judgment and
appealable as such under Code of Civil
Procedure section 904.1, subdivision
(@)(1).

Unless rule 8.108 of the Rules of
Court extended the time, the latest date
to appeal from the August 4, 2016 order
was 180 days after entry of the order
(rule 8.104(a)(1)(C) ); this time expired
on January 31, 2017. The notice of
appeal, filed on March 29, 2017, was
filed too late to obtain review of the
August 4, 2016 order.

Because the order awarding costs
was appealable as a judgment. Thus, the
later orders refusing to set it aside were
appealable, if at all, as postjudgment
orders. Ordinarily, a postjudgment order
cannot be appealed on issues that could
have been reviewed on appeal from the
prior judgment; a new issue must be
raised.... Otherwise, the parties would
effectively be allowed two appeals from
the same ruling. But an exception to this
general rule applies when the underlying
judgment is void. In such a case, the
order denying the motion to vacate is
itself void and appealable because it gives
effect to a void judgment. Accordingly,
one of the orders denying the motion to
vacate — either the October 3, 2016
minute order or the January 20, 2017
formal order — was appealable.

On October 3, 2016, when the trial
court orally denied the motion to vacate,
it did not direct anybody to prepare a
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written order. It merely directed Stasa to
give notice, which is not the same thing.
Admittedly, under rule 3.1312(a), Stasa
was required to prepare a written order;
rule 8.104(c)(2), however, specifically pro-
vides that the preparation and entry of a
written order under rule 3.1312 does not
reset the entry date of an oral order that
has been entered in the minutes. Thus,
the Grossman firm’s time to appeal start-
ed running on October 3, 2016, when
the oral order was entered in the min-
utes, and not on January 30, 2017, when
the formal order was entered.

On October 4, 2016, Stasa served a
“Notice of Ruling,” giving notice of this
order. However, because it was not enti-
tled “Notice of Entry” and did not attach
a file-stamped copy of the trial court’s
minute order; it did not trigger the 60-
day deadline to appeal under rule
8.104(a)(1)(B). The Grossman firm there-
fore had 180 days to appeal from the
October 3, 2016 order denying the
motion to vacate — i.e., until April 3,
2017. Its notice of appeal, filed on March
29, 2017, was timely.
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